












































transactions, _such as joint ventwres and

privatizations.4

Although international law firms have expanded in
number, international, like domestic, legal practice is
subject to external conditions, such as the general
economic and investment climate in foreign countries.
Furthermore, lioe.nsin%m requirements and _fore
investment regulations have traditionally restricted
scope of international trade in legal services. (See the
“Nom)ariff Barriers™ section for a full discussion of this
topic.) .

U.S. Law Firms and Transnational
Legal Practice

The top U.S. business law firms dominate the
world market for transnational legal services. Although
Japanese and European industrial firms and financial
institutions are equally, if not more, active than their
U.S. counterparts, the United States continues to attract
considerable foreign investment. Furthermore, in the
international arena, U.S. law firms benefit from having
greater experience in the global market for legal
services. The large U.S. law firms traditionally enjoyed
a competitive advantage over other U.S. and foreign
firms because of their Jong-standing relationships with
the major New York investment banks. These banks
produced a regular and guaranteed flow of work for the
firms, enabling the firms to acquire in-depth expertise
in all areas. The banks also referred clients to
“their” law firm. This “captive” client base¢ enabled
these firms to expand into transnational tice as the
banks and their corporate clients internauonalized their
operations. 48

Most law firms do not operate foreign branches as
separate profit centers because it is usually difficult to
determine the income attributable to each office. The
foreign offices of U.S. law firms recruit clients locally
and receive referrals from local lawyers; they often
relay this business to the home office in the United
States ' which records the revenues on the firm's
consolidated financial statement. In U.S. law firms'
foreign offices, lawyers from the firms’ other foreign
offices or from the home office often work together on
cases as teams. This practice makes it impossible to
calculate the revenues generated by the firms® various
foreign offices. Accordingly, many firms maintain
comprehensive financial statements in order to avoid
ccf)lt_npcligm and partnership batties among the branch
offices.

Industry observers believe that US. fims’
prominence in the global legal services market also
resulted from the prevalence of Anglo-Saxon common
law as the basis for international financial transactions
and because of *“the sophisticated business sense and
functional adaptabilita' of the pragmatically trained
American lawyer.™0 However, foreign lawyers

L at an major law firm in Washington, D.C.,
tclep‘go;:i interview with USITC staff, October 7, 1991.

49 n,,i .

30 Goebbel, “Bridging the Cultural Gap,” p. 445.
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increasingly display these characteristics and are
acquiring expertise in international business law as
firms in their domestic industries become more active
internationally. In addition, US. law firms face
increasing competition from the prominent British
solicitor firms and from firms in other countries that
have expanded their interational law capabilities and
have acquired business law expertise by hiring U.S.
and local, U.S.-trained lawyers.

Some law firms operate intermational practices
without the benefit of foreign offices. Because of the
expenses and staffing problems associated with foreign
offices, some law firms participate in informal law firm

networks or alliances in order obtain access to client -

referral systems. Nevertheless, considerations such as

" proximity to current and potential clients and the
" prestige attached to foreign offices in general, have

engendered a dynamic of overseas expansion among
large, and, increasingly, medium-sized business-
oriented law firmsS1

NONTARIFF BARRIERS AND
OTHER IMPEDIMENTS

Overview

In all countries, “the law” is a licensed, regulated
profession, and nations (or sub-national regulatory
jurisdictions) have an interest in maintaining strict
control over who may provide legal services on a
continuing basis within their territories. National and
local governments have an obligation 10 preserve the
integrity of their laws and insure that the activities of
lawyers and the courts benefit the public. Problems
arise when lawyers seek to practice outside their home

jurisdictions, because each jurisdiction has different

legal codes, legal systems, and traditions. _

Lawyers qualified in one jurisdiction are generally
unable to competently serve clients in other
jurisdictions on matters related to local jurisprudence.
Thus, they can justifiably be bamed from practicing
local law. In matters of transnational or international.
law, however, U.S, lawyers tend 10 view regulations
that prohibit or restrict the practice of foreign attomeys
as nontariff trade impediments 52

Ty}pes of Nontariff Barriers

The barriers to trade in legal services fall into one
of three broad categories. Some impediments are the
result of (1) divergent national definitions of “lawyer”
and “practice of law” that prohibit foreign attomeys

" from practicing law. In countries where foreign

atlorneys are allowed to practice, impediments often
take the form of (2) restrictions on the scope of
practice, and (3) internal restraints on cooperation
among different categories of lawyers.

51 Resident parmer of the Paris office of & major New
York law firm, interview with USITC staff,
November 20, 1991.

52 President of an international llvdyas' professional
association, interview with USITC suaff
September 20, 1991.




3 ory .
adviser,” the status granted to U.S. and other foreign

attorneys in many countries.
Faemwgrmgignexs“lawunduthisﬁﬂemp
usually i to offering advice on the law of their
own country or international law. Industry observers
believe that the various citizenship and educational
requirements that restrict U.S. lawyers’ access to the
courts and to the Bar do not constitute major trade
impediments because U.S. lawyers generally have
limited interest in or occasion to practice local law.
When the need arises, U.S. lawyers typically hire local
lawyers or maintain referral netw with local law
firms.53 Therefore, this type of nontariff impediment
does not seriously restrict market access. Mare
important barriers include national customs and

traditions related to the practice of law, such as -

regulations governing - partnership formation and
collaboration with members of the legal or other
professions, which can limit U.S. lawyers’ scope of
activity in foreign jurisdictions. ’

FOREIGN INDUSTRY PROFILES

The European Community

The structure of the legal services industry in most
EC countries differs greatly from that in the United
States. In the United States. sub-national jurisdictions
and the State Bars regulate the legal profession, while
in most EC countries, the legal profession is regulated
by the central government. Therefore, for the purposes
of the educational qualifications and scope of
competence, there is one regulstory jurisdiction per
country and one set of practice and procedural rules. In
addition, law firms in the EC member states, with the
exception of those in the United Kingdom. have tended
to be smaller, newer and more namrowly focused on
litigation matters than their U.S. counterparts.> As a

33 Thid.

54 &
Internatio,

's Law Firms: The Next 10 Years,”
Financial Law Review, September 1984.

result, EC law firms tend to have less expertise in
business-related legal matters and lack the volume of.
personnel necessary to perform this type of work on a
large scale.

In 1990, there were more than 340,000 registered
in the European Community, and the total
the amounted

population of about 342 million. o

Compared to the United States, most EC countries
have limited markets for personal and product liability
and civil rights protection services, due to different
national legal systems and traditions. For example, in
the Netheriands, there are pre-determined amounts of
allowable monetary compensation for personal liability
cases. In addition, trial by a jury of judges rather than
trial by peers seems to limit the oumber of such cases
that reach the courts.56 :

In the United States, the terms “lawyer” and
“practice of law” are broadly defined and include a
wide range of legal services. In the EC member states,
on the other hand, the ice of law is more narrowly
defined, and legal work is divided between advocates
and notaries. the two basic types of legal practitioner.
The advocate, who clients in court cases,

remains the most m, category of legal
practitioner. Notaries, a regulated - profession,

more general type of legal adviser, who offers
business-related legal services. In most EC member
stam.wat‘h:sd category has dMa residual,
unre cal or an esta . less prestigious
mbsecuxoftht:g&yalpmfession.”

As 32 result, U.S. law firms (and British solicitor
firms), with their more extensive experience in the
legal aspects of business transactions, have been
competitive in Continental countries, providing legal
services that local lawyers could not or were not
willing to offer. U.S. and British firms traditionally
bave had an advantage over their Continental
counterparts due to precedent-based, case-by-case
approach of common law as opposed to the code-based
cvil law system prevalent in most non-English
speaking countries. The common law system facilitates
business transactions because it is considered to be
more eamenable to flexible application and
interpretation 58

However, EC lawyers and law firms have begun to
adopt some of their U.S. counterparts’ strategies and

*_practices in order to increase their competitiveness.
They are moving away from the single practitioner

35 “Legal Services,” Panorama of EC Industry,

19910992, p. 2711 oI o
Dutch at EuugnCommmwn
conversation mmmc staff, September 17, 1991.

s1 Sexrvices,” Panorama of EC Industry,

,1991531992. pp. 27-14 10 27-17.

“&ﬂe's Law Firms: The Next 10 Years,”
Imgrmno’ Financial Law Review, September 1984,
p. 5. ' .
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organizational structure in favor of partnerships ar
incorporated entities. Recent years have witnessed a
trend toward law firm expansion in terms of size and
specialization through mergers, enabling these new,
larger firms to offer business-related legal services
similar to those provided by US. law finms. For
example, during the early and mid-1980s, each of the
three largest law firms in the Netherlands grew through
mergers with smaller firms in a deliberate effort to
necessary for a more international orientation 3
- Similarly, the two leading British law firms merged in
1987 to create a firm with a full range of specialty
practices. These firms’ combined network of foreign

coverage, as well as a U.S.-style mega-firm parmexsbxp ‘

of over 1,000 lawyers.5

On the European Continent, the traditionally
narrow definition of the lawyer’s realm of activity is
slowly evolving toward the broad American definition
of the law who acts as both advocate and
transaction facilitator. European innovations in this
area include under German, Dutch,
Spanish, and British law that allow the formation of
multi-disciplinary practices between lawyers and other
professionals—accountants, notaries, patent agents,
and management consultants—in order to provide
corporate clients with a broader range of business
services. This new organizational structure could erode
U.S. law firms’ competitive advantage in providing
business-oriented services.5!

For the most part, national regulation and custom
continue to prevail in the individual member states’
legal professions. However, the EC Council’s Legal
Services Directive of 22 March 197752 designed to
facilitate the free flow of services across borders,
requires all member states to extend national treatment
to all professionals covered by the EC Council’s
definition of “lawyer.”® Further, the Directive on
Recognition of Diplomas-of 21 December 198854 as
applied to lawyers, requires the Bars and courts of the
member states to extend national treatment to qualified
lawyers of other EC member states. :

% “Leading Law Firms in the Netherlands,”
International Financial Law Review, March 1985, p. 7.

€0 Josephine Carr, “Clifford Chance, the City cats
which stole the cream,” International Financial Law
Review, March 1987, p. 5. ’

6! Consultant at a legal industry management
consulting firm, telephone interview with USITC staff,
October 1, 1991,

62 Council Directive Relating to the Effective Exercise
by Lawyers of Freedom to Provide Services, %’wial
Journal of the European Comnumities, No. L 78,

March 22, 1977, p. 17.

€3 This definition covers only the “advocate” or
“officer of the court” class of lawyer, as well as UK. and
Irish solicitors.

64 Council Directive on a General System for the
Recognition of Higher-Education Diplomas Awarded on
Completon of Professional Education and Training of at
Least Three Years' Duration, Official Journal of t
Ewlvé:ean Communities, No. L 19, January 24, 1989,

p. le.
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directive on the rights of lishment for
EC lawyers. The proposal, based on the

provisions for differences among the legal and judicial
systems of the various member states and ensbles EC
member state to sit for additional ifyi
examinations and full members of the Bar in
other EC member states.5> The CCBE caonsiders these
measures to be the first steps toward the creation of a

 Furopean Bar. The European

Commission; bowever,

has not yet submitted a proposal to the EC Council.
However, these directives make no specific
provisions for non-EC nationals with EC member state

'%degw.wmuegardtothecmdiﬁonsdpmcﬁce

rights of establishment of EC-qualified
non-pationals, individual member state regulations
prevail in the absence of ity regulations. ,
dually-g‘}mliﬁedUnhS&lawyersmustmeeteschmember
state’s education training requirements in order to
practice law throughout the European Commumity.
while EC member state lawyers need only fulfill the
practical requirements. %6 4 :

The completion of the internal market program
(“EC 1992") 1s creating new demand for legal services
in the Commumity on the part of European
and Europe-based corporations, which now require
legal counsel to ensure that business decisions comply
with an increasing body of EC regulations, particularly
in the area of competition law.

As a result of an October 1991

(EFTA)S’ countries, the latter will eventually come
under the EC competition law.%® Furthermore, it is
likely that the East countries’ legal systems
will develop in harmony with EC law, given their
long-term objective of EC munbusml'&.:l‘-* Growth in
the EC market for legal services will y take place
in Community and international law; as a result, EC
member state lasw firms are expanding their
international capabilities in order to compete with U.S.
firms in Europe. EC finms are also competing to
pxqvi_c,ig legal services in other regions. particularly in

Japan
The Japanese profession is hi fragmented
andﬁghﬂ;pregmal:%?lmdthepmagg‘g?hwisvery
narrowly defined. There are five categories of lawyers,

65 Panorama of EC Industry, 1991-1992, “Legal
Services,” p. 27-15. .
6 Executive Committee of the Section of Commercial

. and Federal Litigation

ion of the New York State Bar
Association, The Practice of Law in the EEC by New York
Uti%t_’nors After “1992,” p. 16.
' The EFTA countries are: Sweden, Norway, Finland,
Austria, Switzerland, and Iceland. ]

68 “EC and EFTA to Create 19-Nation Trade Zone,”
Financial Times, October 23, 1991, and “Survey. The
Legal Profession,” The Economist, July 18, 1992,

_ ©Attomney at a New York law firm, telephone
interview with USITC staff, October 20, 1992.

7 “E\::Te's Law Firms: The Next Ten Years,”
" Internatio

Financial Law Review, September 1984.



the most important of which, the bengoshi, possess a
mmopoly;:lxepmsmung dxe:rsgfumeﬂ:ecomsna
privilege jealously guarded by powerful Bar

association.’! The bengoshi are regulated by the
Japanese Supreme Court, while the other recognized
legal professions, which offer services related to the

pxepmnonddoeummtsfadxeeammd.

administrative agencies. patents, tax, accounting and
notmzanm.fallnndathemgulmymsdmuonof
govemmentm:mstnesormnnmpnl As

governments. As
in many EC countries, the traditional definition of “the
practice of law” does not-cover many of the services

provided by U.S. international business lawyers.

While about 30,000 Japanese students receive
undergraduate law degrees each year, only about 500

students pass the rigarous examination required for

admission to the state-run, two-year training insfitute
that graduates prospective lawyers.”? Thus, compared

to the United States, lawyersatexelauvelymm_‘

Japan.

Japanese law firms are small; only a few employ
more than 20 attorneys, and most have fewer than ten.
However, large onshavethenownm-hwse
legal departments, staffed by those law school
graduates who do not pass the law institute
examination. These in-house legal staffers handle
almost all domestic and international business-related
legal matters that do not involve litigation.

Japanese law firms cope with the limited ly of
Japanese lawyers by relying heavily on
Although Japanese firms engage m a sngmﬁcam
amount of international legal work, none
reportedly established overseas branch ofﬁws.":*
Explanations for this include smbiguity as to whether
the Japanese Federation of Bar Associations rules
prohibit firms from more than one office
}md the relatively smallnumber of Japanese lawyexs in
apan.

MAJOR FOREIGN MARKETS
FOR U.S. LEGAL SERVICES

‘London |

Because it is a major global financial center, nearly
all the US. law firms with foreign offices have
established a base in London. The influx of U.S. law
firms began in the late 1960s and early 1970s with the
growth of the Eurocurrency market. During this wave
- of U.S. entry. the major Wall Street firms followed the
investment banks as they increased their activity in the
London financial markets. U.S. law firms also use
London as a base for providing legal services to.clients
in the Middle East.

71 “Foreign Lawyers in Japan: A Growing U.S.
F.gon." Japan Economic Institute (JEI) Report, July 26,

7* u?hy “Japan Slides Open the Legal
Door, “ and Iam Altschul, “Japan’s Law Firms,”
International Financial Law Review, March 1987 and June
1984, respectively.

7 Stephen Labaton, “Foreign
the US.,” New YorkTunes March 989

pD-2

. maintain small London offices

The pext wave began in the late 1970s and
continued until the mid-1980s. At first, U.S. law firms -
sought to capture new business resulting from the
United Kingdom’s full-fledged entry into the European
Community. Later, the capital markets boom generated
by denme Minister Margaret Thatcher’s

of the financial services industry (the
so-called Big Bang of 1986) increased the profile of
U.S. banks and securitiecs houses on the London
financial scene, creating demand for a greater volume
of legal services. At this time, other U.S. law firms

. seeking to develop international clientele established

London offices as bases for providing services on the
Continent. ,

Despite its importance as one of the warld’s
financial capitals, the leading business law firms
ared to their

oﬁcesmPans.'l'heI.awSocxety England and
meAmemanBar

in court or prepare official documents,

'butdxeymnotothexwxsepmhxbuedfmmhandhng

British legal affairs or providing opinions on English
law. However, U.S. la tend to limit themselves to
advising on U.S. international law so as to

of multinational pmcnces thereby enab British
solicitors to fi w1¥hf lmgh
afmlam:a.ryl l refoumwxllenableUS

op
coumexpans leadmgUS ﬁrmstou'ansform
their “close associations” with British solicitor firms

into fuli-fledged mergers.
At present, however, administrative and financial

obstacles impede the completion of several
US.-British ~ mergers. Under current British

7% “United States Lawyers in undon International

‘Financial Law Review, August 1984

75 “The Transatlantic Merg Here""
Imemanonal Financial l.aw Revxew June 198',
'l'heActalsopmtstheformanonof
multi-disciplinary practices. It is unlikely, however, that
USlawﬁrmsmllbeabletotakeadvantageoftms
reform since such practices are generally frowned upon by
theStateBarsandlheABAmtheUmtedSme&
{Comment by an attomey at a major New York law firm,
ie;;;;) conversation with USITC staff, November 13,
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Japanbegantoallow .S. firms to open branch offices,
to $302 million in 1991 (See table 1). Most U.S. law
firms®  Japanese business comes from advmng
Japanese banks and companies on their activities in the
United States and on their in the US.
securities market. In addition, U.S. law firms are

followmgthemvaunmtbanksastheymueasethen,

pxesmcemthe]apawseﬁnanmalservwmaﬂnet.

fareign la
Law of 1
specxalmembersofthelapaneseBarandwueallowed
to offer advice on the law of their home jurisdiction. In
1955, three years after the expiration of the occupation
- statute, Japan revoked this provision, essentially

bamring all foreign attomeys, except those admitted
before 1955, from practicing law in Japan.

l%STh:rawwdla quUS mdermem
w in Japan
category of “fareign legal consultant.” Fareign lawyers
;:mﬂdmétal}hsh themselves as in-house counsel in
oreign or Japanese corporations or as “trainees” in
Japanese law firms. These did not cause
with the Japanese Federation of Bar
Associations because such activities were not
considered to be “the practice of law” in Japan.

Complications arose in 1977 when a major U.S.
law firm a Tokyo office. staffed by UsS.
lawyers Japanese bengoshi. The Japanese Bar
Association re-interpreted the rules goveming the
activity of foreign sttorneys and concluded that
foreigners could conduct legal business only as trainees
under the supervision of a bengoshi.’®

In the late 1970s, the American Bar Association

began to lobby the United States Govemment
regarding U.S. law firms' restricted access to the

Japanese legal services market. In 1982, the Office of

the United States Trade Representative broached the

77 Karen Dillon, “Making Transatlantic Work Easier
-;9(2)1' Ha;odet The American Lawyer, January/February
1992, p
N 7§Y rk la y fmw :n';a T

ew York law
staff._November 21, 1991.

4 “Foreign Lawyus in hpan International

Financial Law Review, August 1984, p. 11.
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United States Govemnment pressure on Japan to
liberalize its legal profession culminated in the passage
of the Special Measures Law the Handling
of I.egal Business by Foreign Lawyers (“Foreign
w of 1987”). This law permits foreign

that offer reciprocity to
acquire the official status of gaikoku-ho jzmu-bengoshx
or, literally translated a[fomgn] lawyer who does -
office work.m[as opposed to litigation] related to
This title ‘can be granted only to
mdmdualattmneys not to entire law firms. Though

§?

.m‘d‘wymmaydnsplaythmﬁrmmmeonﬂnn

Lawyers Law effectively
restricts U.S. lawyers’ abihtytopmmotebusmesson
the basis of their firms’ reputation and prestige.

Foreign mustbequnhﬁedmthwhome
Jmsdncnonandhaveﬁveyeaxs rien . However,
time spent practicing in overseas
branchoﬂimorasauameema]apmlawﬁxm

associations with Japanese lawyers. In other words, a
USs. lawﬁnnmynothnelapaneselawyerstoprovxde
Japanese legal advice to businesses faced with
problems of market access and investment in Japan.
Japanese firms, ontheotherhand.mayﬁeelyhueUS
or other foreign lawyers to provide this type of

Paris

One major U.S, law firm has had a Paris office
since 1879, and a few others established offices in the
1920s and immediately after World War II. However,
the majority of the U.S. law firms in Paris arrived
during the early 1960s, following industrial
multinational clients in the wake of the expansion of
the French economy and massive U.S. direct foreign
investment in the nascent European Community. .

Since the late 1970s, U.S. law firms operating in
Francehavebeenacuvemcmpomexemgamzauon.

bt mternauo;?m >
project finance work, and
arbitration. The liberalization of France's domestic
financial markets in the mid-1980s brought new work
far U.S. lawyers through the increasing involvement of
foreign-owned banks in French capital markets.

Apparent weaknesses in the traditional Freach
legal profession gxpammxmforUS . as well
as British, law firms. During the 1960s and

" 80 Terence Murphy, “Japan Slides Open the Legal
Doo;.lémematiomlﬁmnciallawkeview March 1987,
%Y

81 Resident partner of the Tokyo office of a major
New York law facsimile correspondence with U

staff, November 21, 1991,
82 Chris Blackhurst, “Lawyers

Question Fo
..Offices.” Imsernational Fmanaal Law Review, Octobe:

1985, p. 11.



1970s, French lawyers could not or would not offer the
specialized business advice that U.S. multinationals
and French corporations required. France’s relatively
liberal rules regulating foreign attorneys’ practice
allowed U.S. lawyers to practice U.S., pnvate
international and even Fremch commercial law as
conseils juridiques or legal advisers.83 The Frem:h
government 1m| new regulations pertaining

the profession of conseil 1undcqueml971 formalnmg
the requirements for French and non-French lawyers
using this title. For non-French lawyers, their foreign
professional qualifications satisfied the diploma
: . and the prospective non-Freach conseils
jundzqueshadtohavethteeyws experience as

practicing lawyers.

Most attomeys currently work for U.S. law firms
that have conseil juridique status. Some U.S. law firms
engage French lawyers to plead on behalf of clients in
French and EC courts®® and hire other EC-national
lawyers in arder to broaden their scope of competence.
Other U.S. law firms limit their activities to the
practice of U.S. and intemational law, forming close
relationships with French law firms, which handle
matters related to French laws and regulations.
Generally, the French firms reciprocate by referring
their U.S. law-related matters to their correspondent
U.S. law firm. Some U.S. lawyers join French law
firms, and they may became full partners.

In 1990, the French Government passed legislation
that could reverse its previously liberal policies toward
foreign lawyers and law firms. This law®> merges the
formerly distinct professions of avocat and conseil
juridique, putting into effect a “long overdue
modemization of the French legal profession.”86 The
French Government deemed this necessary due to the
increasing degree of overlapping competence and
activity in the two professions. Practitioners of this
new profession will . be called avocats
conseils—effectively US.-type lawyers with a

near-manopoly on the provision of legal services. This
refoxmbecamelawmearlyl”l T

Foreign lawyers established in France under the
1971 Conseil  Juridigue law have been
“grandfatbered.” Other non-EC-qualified lawyers must
fulfill the old conseil juridique requirements and must

also pass an as-yet-unspecified aptitude test, which,

83 The competence to advise on French commercial

law lied to foreign lawyers resident in France before
1 Conseil Jundxque Law and was extended to

anomeysfromjunsdmnonsthatgamndmupmeal

privileges to French lawyers.

84 French lawyers must resign from the French Bar if
employed by non-gvocats. They may coatinue to plead in
French courts. but must do so under their own name, not
that of the U.S. law firm that employs them,

85 1 0i #90-1259 du 31 decembre 1990, modification
d:flalmd:ﬂ 1130du3f1 decembre 1971 pourtant
reforme wtamespmssxonsmdmnuetmndxqms.
.{g;rlnal Officiel de la Republique Francaise, 5 janvier

86 Chief legal officer at the of France,
Washington, D.C., telephone interview with USITC staff,
October 15, 1991.

. York law firm,

French Embassy officials assert, will not be the full
French Bar examination. EC-qualified lawyers, on the
odmhandneedmlysausfythexeqmmnmofthme
years’ legal practice. Thus, the 1988 Council Directive
on the Recognition of Diplomas apparently does not
apply to non-EC nationals because “EC rules address
the right of establishment and right to practice of EC
nationals only . . . each member state maintains its own
goveunngmlmxegmdmgnon-nauomls practice and
wahhshmmnghxs.
FxmchEmbassyoﬁaalssta:edthatthenewlaw'
was merely an internal reform measure with no
intended external effects 38 It is likely that the French
legal profession will benefit from modemization:
however, the internal reforms that created the avocat

_conseil category may have adverse effects on U.S.

lawyers in France because the new law does not make
provision for a specific category of limited practice for
foreign lawyers. Thus, some lawyers have argued that
thenewlawappeatstohavebeendevelopedin
respanse to constraints on the abili stgofFrenchlawyexs
to practice in the United States.’” Some observers
have also concluded that this law is designed to protect
French law firms as they expand and modemize in an
effort to capture more of the international business law
maﬂ:e:oinFrance.atpxesmtdominmedbyU.S.

Some U.S. lawyers believe that by unifying the
profession and broadening its scope of competence
through elimination of the conseil juridigue profession,
anmncthemmemhaseffectwelybmednew
U.S. law firm entry into the French legal services
market with legislation that could result in “extinction
through attrition” for U.S. lawyers in France.?! Others
contend that the practical effect of the new law will
depend on the difficulty of the aptitude test. According
to one lawyer’s understanding, the new law will not
endanger U.S. presence in France because U.S. law
ﬁnnscanbexeglste.tedasavoca&sconsedsaslongas
the resident partners are so registered.92

OTHER MARKETS

Brussels

U.S. law firms followed their carporate clients to
Brussels in the late 1950s in response to the Belgian

87 Executive Committee of the Commercial and
Federal Litigation Section of the New York State Bar
Association, The Practice of Law in the EEC by New York
Lm&g:ors A[ter 1992, quoted on p. 17.

legal officer at the bassy of France,
Washington, D.C., telephone interview with USITC staff,

—Octobet 15, 1991.

89 Attorney in a major New York law firm, telephone
mtervxew with USITC staff, November 13, 1991.

90 Resident partner of the Paris office of 8 major New
York law firm, telephone conversation with U staff,
November 20, 1991.

91 Attorney in a major New York law firm, telephone
mtennew with USITC staff, November 13, 1991,

92 Regident partner of the Paris office of a major New
hone interview with USITC staff,
November 20, 1991.
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government’s inward investment incentives and the
establishment of the European Community. Many
firms left Belgium when their corporate clients did,
following changes in the economic climate during the
early and mid-1970s; others remained, diversifying
into antidumping-related EC work.

US. law firms displayed renewed interest m
Brussels in the 1980s, when the European Commission
began to actively investigate competiion and
anndumpmgcases.themﬂnngbodydEClegmlmm
became.a magoreonsxderanon or U.S. corpaorations in
Europe. US. law firm expansion in Brussels
accelerated in tﬁe late 1980s asfﬁrmsme saw anmz
opportunities in reparations for the completion
'&ECimemal t at the end of 1992. ever,
legal services market is becoming i y
compe%ﬂveasgreaternmnbetscfus.l seek to
represent and lobby on behalf of U.S.. non-EC
and Asian clients who have allegedly
violated EC antitrust or antidumping regulations.

'I‘hetleeg:lm no formal resmc;:lns on who may
provide advice in Belgium, including counsel on
Belgian and EC law.%3 U.S. lawyers use the title of
conseiller juridique, but are not obliged to do so since
this remains an ion. However, as
part of the regulatory process, the partners of foreign
law fimns or smgle itioners must obtain a
“professional card,” which is a license from the
Belgian govermnment ifying restrictions on the

scope of practice the nature of professional
organization. Associates in foreign law firms need only
obtain regular work permits. %4

In 1984, the Brussels Bar amended its rules to
allow Belgian avocats to associate with foreign law
firms without resigning from the Bar.%5 The 1984
Brussels Bar rules set up a so-calied B-list of foreign
lawyers established in Brussels and registered with the
Brussels Bar. To become B-list members, farei
lawyers must be established in the Brussels office of a

member of the Brussels Bar who has completed the
: ired three- traineeship at the Bar, ie., an A-list
lawyer. As B-list members, foreign lawyers must agree
to practice only international, EC, and foreign law and
must submit to the disciplinary authority of the
Brussels Bar Council, which implements and interprets
the regulations % After three years, B-list foreign
lawyers and law firms may formally associate with
A-list members (or firms including A-list members.)?”

93 However. only Belgian-qualified lawyers, avocars,
may Jlead in Belgian courts.

Residentgm er at the Brussels office of a major
New York law , telepbone interview with USITC
staff, March 26, 1992,

95 Christopher Stoakes, “Brussels’ Supranational Law
Fu-:gns," Inzernational Financial Law Review, July 1984,
p. 9.

”Reside.mgl:rnmuanheBmsdsoﬁceofamgor
New York law , facsimile correspondence with USITC
staff, May 26, 1992.

97 A foreign law firms can obtain B-list status if at
least one of its lawyers fulfills the B-list requirements.
(Resident partner of the Brussels office of a New York
1236w lff,r;lﬁ.)telephone interview with USITC staff, March
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Although the 1984 regulations enable US. law .
firms to represent clients before Belgian courts, it
sppears that foreign firms are moare interested in
demonstrating their willingness to register as B-list
lawyers in order to facilitate easier relations with the

Brussels legal community.%® One industry observer
believes that this regulation was designed to
allow Belgian lawyers to hire foreign ers without

having to make them qualify as y-fledged
avocats.?® Thus, US. lawyers can become employed
associates of Belgian avocats, and after thnee&ears
may become parmers in Belgian avocar firms.!
WhilesomeU.S.hw;ﬁrg:igCqu;selsmm
on-site “listening posts” for artments
haneoﬁce.others.generaﬂyﬁrmswimlon%esmnding
presence in Brussels, have made use of Belgium's
liberal foreign lawyers regime and have developed
their own client bases by joining forces with Belgian
and other European lawyers or acquiring existing
European law firms.
bca}]ﬁhwﬁmsmnaﬂy}l;meﬁnedﬁorixathehckhg
expemsembusxmss w.Belgmn €TSS,
their Freach tend to havewi strong
theoretical b focused on litigation. Until the
mid-1980s, Brussels Bar restrictions prohibited the

. which
additional
U.S. law firms in Brussels.!02

Big U.S. law firms have an advantage in Brussels
due to their experience with U.S. federal reguiations.
pie Dergers - sequisitons deals® Yer,
comp! mergers acquisitions . Yet,
competition from U.S. firms has also stimulated

from within the Belgian legal profession.
Belgian firms are growing in size through mergers and
have developed alliance and association arrangements
with law firms in other European countries.

Germany103

Prior to 1989, most U.S. law firms’ activities in
Germany were linked to the presence of the U.S. |

98 Resident partner of the Brussels office of a New

. York law firm, telephone interview with USITC staff,
March 26, 1992.

Ibid.
100 Goebbel, “Bridging the Cultural Gap,” p. 478.
101 Joel Haveman, “U.S. Law Firms Chasing New
ggl%m in Brussels,” Los Angeles Times, December 4,

102 g,

mUSITCstaﬁ;blt;i:edmostofﬂleggtmaﬁonfor
this section through onte interviews with an attorney
in the Frankfurt office of a major New York law firm,
November 1991 and September 1992,



S. lawyers have always been a smallcunmmty
hxchwmhkelydnnmshmhnmfewywsand

pomedl lacksthexelanvepesugeandmpmsibility
(iow abolished) conseil juridique status in
In 1990, the Bundestag
abohshmgmostxesmcumsfornm- attorneys from
that offer privileges to German
lawyers. Themm?ﬁmwlnnnUS lxwyers
to practicing A qualeymg
mtgnauonal law, but remove restrictions on U.S
lawyers’ use of their firm name, and enable US.
attomeys to use the more prestigious title of
_Rechtsanwalt (advocate lawyer).

However, in early 1992, the Federal Bar
hioeid 1o the e yeas pracice requitemeats achuded
ol to e requirements
in some U.S. states’ f legal consultant rules. The
paper recommended that the MOJ withhold reciprocity
certifications until these requirements are lifted. As a
result, the MOJ has apparently changed its position and
is now uncertain w there will be any reciprocity
certifications.

The Ministry of Justice (MOJ) has not yet acted on
_ requests filed in 1990 to centify the United States as a
country aoffering reciprocity. Originally, observers
believed that ther MOJ would eventually grant
certification on a state-by-state basis. They
that this would be sufficient for the majority of U.S.
law firms because the important commercial/financial
U.S. States have already implemented rules allowing
foreign lawyers to practice as foreign legal consultants.

In the absence of precise rules concerning the
conditions of practice for U.S. lawyers in Germany,
some U.S. law firms already operate under their home
country name, have German partners and associates,
and use the title of Rechtsanwalt. In the past, the MOJ
has refrained from investigating U.S. law firm
activities in these gray areas, In anticipation of
reciprocity determinations. In light of recent events,
however, U.S. lawyers and law will reportediy
maintain a low profile in arder to avoid controversy.

Opposition to U.S. and other foreign law firms in
Germany comes mainly from the smaller German law
firms, which app. y fear competition from U.S.,
Bnnsh.anch.andlaxgerGamanlawﬁxms.Many
German law firms have expanded in size and have

- to further liberalization am

mablisheddmsﬁcmdmmmalbmnchoﬂiees

since 1989. In that year, the Bundestag passed
legislation that allowed German lawyers to practice in
more than one Land (State) and permitted law forms to
open branch offices. Observers believe that these
market liberalization measures, as well as the easing of
restrictions on foreign lawyers, were intended to
eanplymﬂ:ECduecuv&smgmimgtheﬁeedomw
provide services and to facilitate German law firms’
access to foreign markets. However, given opposition
German legal profession, o mseggxshofme

it appears that wyers
and_lawﬁmswxllcmnnuetoopemcmGermany
under an informal regime.

Eastern Europe

mdust:)l!belanalysts view Eastelx:
Europe as a promising, it highly unpredictab

new market US. law firms provide two broad
categmofsemcesmﬁasm&mpe _(1) advice to
governments and

seekmgwmvestin&sm&mpe US ﬁrmsatenot
alfmmﬁmpeans ﬁhaveto te_withﬁ

‘estern . y trian,
British firms.

Us. lawﬁrmsalsofaoeoompeuumﬁomUS and .
European  accounting Accounting  firms,
particularly thosethhconsulnngdms:ms have gone
to Eastern Europe to offer some of the same services as
law ﬁnnsdebAwounnng ﬁmsmjo:&tavennm
develop debt restructuring general
business advice. gnnsmaynlsooﬁerlegal
advice through their in-house legal departments.
US. law firms in the East le
ope‘r,t;t:aums Em'opean gal
these law firms handle their East wakfmm
the home office. others establish affiliations with local
lawyers, and a few work from branch offices in
Wes tunEurope waiting to see how business develops
embarking on expensive investment in East
European offices. U.S. lawig;ms a :?dtheEast
E\nopeanmarkettendsto one outw gmwth
from the client base in Western . A few
U.S. law firms have established foreign , Most
notably in butalsomCzechoslovalnaand

104 Celia Hampton, “Unpredictable Oppommities "
{ 5"01"9‘:9“;1 Tm;eg Survey The Legal Profession, October
p
05 Executive director of a major Washington, D.C.
lawﬁrm.telephonemamewwxﬂxUSl'PCsmﬁ‘ Ocmber

106 Saundra 'l‘orry “With the Cold War Over, Lawye:s
in Eastern Cold Cash,” Washington
Post, November 18 1991

- 21, 1991,
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U.S. law firms realize that the privatization work
will eventually subside, but they view such projects,
often taken on a pro bono basis, as a means of
culnvanngxelanunsw;dxgovemmcmsandmbhshmg
private business contacts in Eastern Europe. The
ammival of U.S. law firms has reportedly generated some
U.S. law finms tend to get the best cases and
appropriate the best local lawyers. In Hungary, for
example, moves have been made to limit the activity of

foreign lawyers.!”’” In addition, the difficulties’

mvolvedmdomgbusxmsmEastemEurope—
high turnover of
incomplete laws and
regulations related to business—could delay the
take-off of this new market.

The Commonwealth of
Independent States

Approximately 10 U.S. law firms have opened
oﬂieesmMoscowandSt.Pemrsburgmsmoethe

passage of the first Soviet foreign joint venture statute
in 1987, and US. lawyers serve as all-purpose
transaction facilitators on behalf of U.S. and other
foreign companies. However, factors such as the threat
* of potential social and political unrest, the depreciating
ruble and the as-yet-incomplete structure of the
Commonwealth of Independent States (C.1S.), have
made the former Soviet Union a less-than-promising
market for U.S. lawyers. A few U.S. law firms are
reportedly still considering opening offices in the
Russian Republic, but most U.S. law firms that handie
CI1S. and Republic-related work intend to rely on
aﬁhanonsthhlocallawyetsandwxl.lsendUS
attorneys to Russia as needed rather than invest in a

Moscow branch office.109

U.S. law firms already present in the C.1.S. expect
to continue advising U.S. and other foreign companies
on investment opportunities in the Republics. They
might also seek to advise the Republic governments on
mattersxelaxedto;omtvennnuandothﬁbusmess

opportunities. At present, there are no laws that
prolnbuUS lawyers from advising on Republic law.

However, the costs of doing business in the CLS. are -

high, and the laws concerning business and other
matters remain ill-defined and incomplete.
Furthermore, many U.S. law firms are mindful of the
fact that the jury is still out on the profitability of
branch offices in Eastemn Europe, where the investment
climate is more favorable than that of the former
Soviet Union.

Mexico
The liberalization of Mexico's foreign investment
regulations, in 1991 generated interest among U.S.

107 Sheila Kaplan, “Eastern Europe: Dealmakers Rush
to 8 New Frontier,” The American Lawyer, April 1991.

108 For the most part, these are one-attomey
esul“’"‘Anots Wary of Ex-Soviet Republics,” Wall
Street Journal, Jamm.;yS 1992.
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lawyers seeking to assist and advise US. and other
foreign investors om joint veatures, mergers, and
acquisitions in Mexico. A mumber of U.S. law firms
have applied to the Mexican Foreign Investment
Commission for licenses to open branch offices in
Mexico. Some U.S. law firms have obtained
permission to establish consulting offices with in-house

lawyers, apparently a more expedmms method of
establishing branch offices in Mexico.!!0

“Under the terms of the North American Free Trade

prohibited form practicing .
ﬁmsmnynahneMex:canlnwyasorentermto
forma association, ie., parmemhxp. with members of
the Mexican legal profession.!13

that the NAFTA

A group of Mexico- City international
Iawyexsfavas‘thee.nu'yofU.S law firms as long as
there are strict practice and internal cooperation
restrictions.!!5 Since Mexican lawyers would have an
advantage in representing Mexican clients and because
there will likely to be enough wark far Mexican and
foreign lawyers, the Mexican Bar Association does not
view U.S. law firm presence as direct competition,!16

110 Member of the American Bar Association,
Intemnational Law Section (Mexico), telephone interview
with USITC staff, November 6, 1991.
VI;/;‘ZNAFTA,AMG!VI MmmOctobu? 1992,

12 Member of the American Bar Association,
Intemnational Law Section (Mexico), telephone interview
with USITC staff, October 20, 1992

13 Under NAFTA, Canadian lawyers may hire or
associate with Mexican lawyers that Mexican

International Law Section (Mexico), tzlephonemtemew
wnhUSl'I‘Csmff October 20, 1992.
15 “Mexico Braces for Rush of U.S. Lawyers, Wall
Smalournal October 13, 1991, p. B-10.
116 Member of the American Bar Association,
International Law Section (Mexico), telephone interview
with USITC staff, November 6, 1991.



Hong Kong and Singapore

'I'radmonallyl-lmgKongandSmgapmehavebeen
relatively closed markets for transnational legal
services. Foreign law firms may not practice local law,
nor may they hire or form with local
attomeys. Hong Kong and Singapare
prohibit the establishment of referral relationships
between local and foreign law firms.!17 As s result,
U.S. law firms have had difficulties in providing the
full range of U.S.. international and local le; servw
thatcoxpomeandbmhngclm.xequne
. Faexgnlawﬁrmsamvedmtheearlyl%Osto
serve corporatechemswxdxmm:n(hma.'l‘he
large US. and British law fims involved in
Euromarket issues and offshore “discovered™
Hong Kong and Singapore in the early 1980s.!1° By
the end of the 1980s. however, several major law firms
had closed their offices in Hong Kong when the
China-related busﬁ did not materialize in the
expected quantity because Hong Kong
evolve into a financial center rivaling Tokyo as had
been expected. The firms remaining in the colony have
diversified their clientele, using Hong Kong as a base
for serving clients throughout the Pacific Rim region.

The Middle East

The late 1970s and early 1980s marked the beight
of foreign law firms' involvement in the Middle
Eastern market for business legal services. Some firms
opened branch offices, primarily in Saudi Arabia and
the Gulf States, but most firms handled Middle East
business from their European offices. U.S. and British
law firms dominated the market for “positive™ legal
work such as company formation, negotiations. and
loan syndications. The law firms followed the
investment bank and multinational corporate clients
that participated in big-ticket government- sponsomd
infrastructure construction projects throughout the
region.

By the mid-1980s, the massive infrastructure
‘projects had been completed, and Middle Eastemn
governments’ oil revemes began to erode as the price
of oil plummeted. There was still a market for
“negative” work such as company dissolutions,
debt-rescheduling and claims work, but political
turmoil in the region has discouraged foreign
investment and has thus diminished demand for U.S.
legal services in the region.

The People’s Republic of China

Moves toward economic liberalization in the late
1970s stimulated U.S. law firms' interest in China.
Only two or three U.S. law firms opened offices on the

117 Sara Khalil, “Finance: Blue-Chip Losses and
Gains,” International Business, June 1991, pp. 16-18 and
Sgu;te Department Cable 10136, Singapore, November 4,

18 Thid.
119 Since Hong Kong is a British colony (until 1997),
U.K-quahﬁedlawyusmalsoquahﬁedasﬂongxong

-Chinese mainland; most handled China business

" from the firms’ Hong Kong offices. Some law firms

“lent” attorneys to foreign carporations with offices in
China to act as the companies’ legal representatives
vis-a-vis the Chinese government.

UsS. lawyersmChmaassnstUS and other foreign
corporations in the negotiation of production and
export contracts. Work related to Chinese joint
ventures declined in the immediate aftermath of
Tiananmen Square, but legal i observers

in 1991 that “two years later, firms [were]
back in China."120 U.S. law firms have not rushed to
open offices on the Chinese mainland due to expense -
and political uncertainty: the future of China-related
joint venture work now depends on annual
Congressional approval of China’s most favored nation
statns. However, continved development of China's
commercial relations with other countries will likely
increase demand for U.S. legal services in
Chins-related matters.

OUTLOOK

Trends in the U.S. Legal Services

Industry
The US. legal services industry, previously
considered to be recession-proof, is undergoing a
process of major restructuring. Law firms have been
laying off associates, dismissing unproductive partoers,
and hiring fewer new lawyers because the market for
premium-billing legal services such as large- scale

. mergers and acquisitions and leveraged buy-outs has

contracted since 1988. The accelerating growth of
revenues and the rapid concentration of the industry
has ended. As a result, firms that hired new lawyers in
the mid-1980s to handle the increased volume of wark
have apparently sought to reduce firm size to levels
commensurate with the slower growth rate in what
now appears to be a mature market for legal services.

Increasingly, the legal services industry must be
examined in terms of market segments. Demand for
cenamtypesoflegalsuvwesmpondstocondmonsm
the general business and economic environment;
therefore, demand for premium-billing services has
declined while demand for bankruptcy-related services
has grown. Changes in government regulations also
aﬁectdemand-forlegalsexvices.forexample.insuch
areas as environmental and tax law.

Trends in International Legal Services

U.S. firms will likely continue to be major players
“in the market for intemational legal services despite
increased competition from the new. larger European
law firms that resulted from mergers during the 1980s.
Observers predict that foreign demand for U.S. legal
suvweswxllconnmletogrowmcanmgyears despite
the current economic slowdown, due to privatization
and economic liberalization programs in Asia, Eastern

- 120 “Tgo Years Later, Firms Are Back in China,
National Law Journal, June 17, 1991, p. 27.
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Europe, and Latin America. Reportedly, U.S. law firms
are more eager to provide services in foreign markets
.in order to offset slower growth in the U.S. legal
services market.!!!

The past few have witnessed a general trend
toward greater lzberahzanm of legal services in
important U.S. foreign markets in Western Eorope and
Asia. Yet, France, the second largest Enropean market
for U.S. legal services, recently legislation that
could possibly limit US. law ' in

i the
Flenchmmketﬂowcvet.thuehasbemlind:

consenisus among U.S. . lawyers in. France on
significance and possible effects of the law.

services trade is being negotiated in Uruguay
Round of GATT talks scheduled to be concluded in
1992, The current round of trade talks have witnessed a
first attempt at including services industries within the

121 Congultant at industry ent

, mmﬂﬁngﬁ:m,mlepl:on%wvicwwiﬂxﬂmcm.
October 1, 1991.
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GAIT trade negotiations framework. The nontariff
barriers most relevant to US. providers of legal
services involve issues of market access, namely, the
right of establishment and national treatment
provisions. However, since the provision of legal
the market, negotiations concerning liberalized trade in
legal and other professional services must include such
issues as foreign investment regulations, licensing
requirements and mutual recognition of qualifications
— issues more relevant to foreign direct investment
than to traditional cross-border trade. _
discossed in the North American Free Trade
Agreement negotiations. Many observers feel that if
Mexico removes most foreign investment restrictions,
U.S. lawyers will be able to practice law in some form
in Mexico. However, whether this approach or the
development of an international framework covering
professional services will lead to liberalized trade in
international legal services remains to be seen.



